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Abstract 
In Malaysia, freedom of expression is protected by the Federal Constitution 
which includes the right to religious expression. In fact, Federal Constitution gi- 
ves a special status to Islam as the religion of the Federation. The Islamic law 
system called "Shariah law runs parallel to the civil law system. Malaysia is also 
a multireligious society prone to not only inter-group, but also intra-group conf- 
lict. Muslims in this country belong to the Sunni doctrine which recognises the 
teachings of Shaf-i sect. Other school of thought such as Shia is considered devi- 
ant from Islam. Although Malaysia is very strict in practising Islam, some evi- 
dences also show that some practices are political and must align with the go- 
vernment policy and agenda. Based on the study of intra-religious expression, it 
is obvious that there are many restrictions and limitations in practising intra- 
religious expression in Malaysia. I t  is legitimate to restrict religious hatred and 
hate speech for national security reasons. However, this gives the opportunity 
for the government and religious authority to limit intra-religious expression 
which also includes expression considered non-threat to national security but 
not in line with the Sunni doctrine and Islamic belief in Malaysia. 
Keywords: Islam, Sunni doctrine, Malaysia, intra-religious expression, Sha- 
fi'i sect; shariah law 
Introduction 
Malaysia is a multireligious society prone to interlintra-group conflict if 
the relations between and within races are not being well handled and 
managed. In fact, most East and Southeast Asians, particularly Malaysia, 
would prefer some constraints onto free expression, perhaps in the form of 
libel laws to protect religions from various forms of defamation and hate 
speech (Bell, 2000: 9). Those who call for treating religion distinctively 
could remind us that in religion, speech plays a unique role by connecting a 
person to God positively (prayer) or negatively (blasphemy). It is no "just an 
opinion". Moreover, religious expression, such as prayer, is often a commu- 
nal act and thus the community has a direct stake in the content of the 
speech. Such speech may bring good (blessing) or harm (curse) to others, 
and thus the others, namely the community, are directly involved in the act 
of religiously-relevant speech, if only because it is the religious duty of the 
community to care for its members (Reichman, 2009: 339). There are 
approximately 61.3 percent of Muslims population in Malaysia, or about 
19.5 million people, as of 2013 (The Pew Research Center's Religion and 
Public Life Project, 2014). All ethnic Malays are Muslim as defined by Article 
160 of the Federal Constitution of Malaysia. The Sunni Islam of the ShaJ'i 
school of thought is the official and legal form in Malaysia. The Malaysian 
authorities have strict policies against other Islamic doctrines including Shia 
Islam. Al-Arqam, for example, was outlawed. 
Thus, Muslims must follow strict guidelines of the shariah law practised 
in the country. In fact, some religious officials have taken this policy to 
further the Islamisation of society. For instance in August 2004 when the 
Mufti of Perak (the state's top Islamic official), issued a fahva (religious 
edit), which proclaimed that the "Sure Heboh" open-air concerts (staged at 
different times in cities around the country) were haram (forbidden) under 
Islamic shariah law. He claimed that the concerts were corrupting the Malay 
youth, fostering the mixing of the sexes and encouraging Muslims to neglect 
their religious duties such as praying (Chin, 2004). 
Although there are many issues related to religious expression in Malay- 
sia, this paper will only examine the perspective of intra-religious expres- 
sion. First, this paper will analyse the concept of religious expression model 
in Malaysia particularly. Second, this paper will explore the legal and politi- 
cal debates on the practices of freedom of religion and intra-religious ex- 
pression in Malaysia. Finally third, this paper will go in-depth to study the 
issues of intra-religious expression. The aim of this paper is to enlighten 
everyone and give understanding about the reality of intra-religious expres- 
sion in Malaysia. 
Freedom of Religion and Intra-religious Doctrine 
Article 11 of the Federal Constitution guarantees freedom of religion, 
which - on its literal wording - seems comprehensive enough to safeguard 
this fundamental right for Malaysia's plural society. A citizen has the right to 
profess, practice and - subject to Article l l (4 )  - to propagate his religion. 
Religious groups have the right to manage their own religious affairs or any 
matters relating to the properties and the establishment of religious institu- 
tions. On its face, Article 11 does not expressly prohibit the conversion of a 
Muslim, though at the same time it does not explicitly include the right to 
change one's religion. However, it is suggested that Article 11 can be con- 
strued broadly to include one's freedom to relinquish or change a religious 
belief (albeit with limitations for Muslims under specific religious laws), and 
even to not be religious (Thomas, 2006: 34). 
The religious freedom clause is reinforced by other constitutional provi- 
sions (Thomas, 2006). First, to combat subversion Article 149 permits the 
enactment of laws which would otherwise be inconsistent with certain 
fundamental rights such as freedom of speech or personal liberty, but it 
prohibits any encroachments on religious freedom. Second, under Article 
150 (6A), even in a state of emergency, any emergency laws enacted there- 
after cannot curtail freedom of religion. Third, Article 8 prohibits discrimi- 
nation on the grounds of religion against public sector employees, in the 
acquisition or holding of property, and in any trade, business or profession. 
I t  is also important to note that freedom of religion is not affected by article 
3's establishment of Islam as religion of the Federation. Article 3(4) clearly 
states that nothing in article 3 derogates from any other provision in the 
Constitution. 
Even so, there are several restraints against freedom of religion. Article 
l l (5 )  limits this freedom on grounds of public order, public health or moral- 
ity. Thus, any religious act deemed contrary to general laws relating to these 
grounds is unsustainable under Article 11. In the case of Muslim citizens, 
there may be additional restraints to religious freedom by virtue of Schedule 
9, List 11, Item I of the Constitution. This grants power to State Assemblies to 
enact laws to punish Muslims for offences against the precepts of Islam, 
such as close proximity (khalwat), adultery, apostasy, gambling, drinking 
and deviationist activities (Masum, 2009: iii). 
A more controversial provision is subsection 4's limitation on the propa- 
gation of religion among Muslims. At first glance, it appears that this contra- 
dicts the idea of religious freedom especially for those religions that regard 
proselytising as a crucial part of worship (Sheridan and Groves, 1987: 31). 
There are some important arguments against this view. First, laws control- 
ling propagation are meant "to prevent Muslims from being exposed to 
heretical religious doctrines, be they of Islamic or non-Islamic origin, and 
irrespective of whether the propagators are Muslims or non-Muslims" 
[Masum, 2009: iii-iv). Faruqi (2001) adds that such restrictions are meant to 
protect Muslims against organised international missionary activities and to 
preserve social harmony, rather than prioritising any particular religion. 
Second, subsection 4 does not, in and of itself, restrict propagation. Sheridan 
and Groves argue that it merely renders it constitutional for state law [or 
federal law in the case of the Federal Territories) to control or restrict 
propagation (Sheridan and Groves, 1987: 76). 
The extent of religious freedom in Malaysia is also challenged by re- 
strictions on religious doctrines. As the preceding section demonstrates, 
states reserve the right to restrict or control propagation of any religious 
doctrines among Muslims. These limitations affect both Muslim and non- 
Muslim communities alike. The first implication of this restriction is that 
non-Muslims' freedom to practice their religion may be severely curtailed 
with respect to propagation of their religion to Muslims. There are some 
State Laws and Federal laws restricting the right to propagate any religious 
doctrine or belief among Muslims except for Sunni Islam. One example is 
Terengganu's "The Control and Restriction of the Propagation of Non- 
Islamic Religious Enactment" of 1980 (Adil, 2007). Meanwhile for the Fed- 
eral Territories, article 5 of Shariah Criminal Offence Act 1997 states: 
[Alny person who propagates religious doctrine or belief 
other than the religious doctrine or beliefs of the religion of 
Islam among persons professing the Islamic faith shall be 
guilty of an offence and shall on conviction be liable to fine 
not exceeding three thousand ringgit or to imprisonment for 
a term not exceeding two years or to both. 
As a matter of constitutional law, these legislations are rightly constitu- 
tional by virtue of article 11 (4) (Harding, 2002: 167). 
Restrictions on propagation may be connected to concerns of wide- 
spread proselytism, conversions, and also non-Sunni religious doctrines 
among Sunni Muslims (Harding, 2002: 168). While such restrictions inter- 
fere with the right to practice a religion, it is often taken for granted that 
proselytism itself may be deemed a serious encroachment of religious 
freedom. If this right is to be meaningful, individuals should be free from 
any compulsion or undue influence to adopt a particular belief. Thus, con- 
version resulting from compulsion or undue influence is more problematic 
than conversion out of one's free will. The implication from the article 11(4) 
restriction is that state laws may prohibit the propagation of other sects or 
doctrines within Islam itself. Mohamed Salleh Abas (1984: 45), former Lord 
President, argues that: 
[Tlhis limitation is logical as it is necessary consequence that 
follows naturally from the fact that Islam is the religion of the 
Federation. Muslims in this country belong to the Sunni Sect 
which recognises only the teachings of four specified schools 
of thought and regards others school of thought as being con- 
trary to true Islamic religion. I t  is with a view to confining the 
practice of Islamic religion in this country within the Sunni 
Sect that State Legislative Assemblies and Parliament as re- 
spects the Federal Territory are empowered to pass laws to 
protect Muslims.. . 
Thus, state laws may prohibit "deviations" from the Sunni sect. Since 
Muslims in Malaysia officially adhere to Sunni teachings, non-Sunni schools 
of thought are outlawed (Adil, 2007: 10-11). Although there is no constitu- 
tional provision entrenching the position of Sunni teachings among Muslims 
in Malaysia, certain state enactments such as that of the Federal Territories 
of Kuala Lumpur, Labuan and Putrajaya, provide that Muslims must con- 
form with Sunni teachings, with emphasis on the Shafi'i school of thought. 
The executive and state religious departments have been fairly active in 
crackdowns against adherents of other sects. For example, in the 1990s the 
Arqam Islamic group faced persecution by the government. Its leader, 
Ashaari Muhammad, formed a dakwah (the proselytising or preaching of 
Islam) group in 1968 which promoted an "Islamic" way of life, in place of a 
secular one. Its members, through Aurad Muhammadiah teachings, believe 
in self-sufficiency and adherence to Islamic teachings.1 In 1994, this group 
was labelled by the National Fatwa Council as "deviant" and unlawful. The 
Ministry of Home Affairs also delegitimised Arqam under the Societies Act of 
1966. 
Meanwhile, between October 2000 and January 2001, the Federal gov- 
ernment detained six Shia followers under the Internal Security Act (ISA). 
Although none of them were charged either in civil or Shariah courts, Fatwa 
committees in the country, including the one at the federal level, issued a 
fatwa labelling the group as "deviant." In 1984, the Fatwa Committee of the 
National Council for Islamic Religious Affairs declared that the following 
Shiite schools of jurisprudence, the Ja'fari and Zaidi, were acceptable in 
Malaysia. In 1996, this decision was revoked. A 1996 fatwa by the Fatwa 
Committee of the National Council of Islamic Religious Affairs stated that 
Muslims in Malaysia must only follow the teachings of Islam "based on the 
Sunni doctrine (Ah1 al-Sunnah wa al-Jama'ah) on creed, religious laws and 
ethics" (Razak, 2013). Thus, the propagation of Shia teachings is banned. 
This was followed by a series of fatwas between 1998 and 2012 issued by 
various states in Malaysia that placed restrictions on the spread and prac- 
tice of Shiism (Alatas, 2014). In addition, the publication, broadcasting and 
distribution of any books, leaflets, films, videos, and others relating to the 
,teachings of Islam that contradict the Sunni doctrine is prohibited and 
deemed unlawful (Razak, 20 13). 
In 2010, authorities detained more than 200 Muslim Shiites in Selangor 
on grounds that the Shia doctrine is a threat to national security (Jakarta 
Post, 2010). In early August 2013, two Shiites were arrested, followed by 
another six arrests in September. The Perak Islamic Religious Department 
(JAIPk) enforcement chief Ahmad Nizam Amiruddin is reported to have said 
that the Shia should be eradicated. In March 2014, Perak state religious 
authorities arrested more than 114 people believed to be Shiites. The arrests 
were carried out while they were commemorating the birth of Siti Zainab, 
the daughter of Sayyidina Ali, the fourth Caliph of Islam, and the grand- 
daughter of the Prophet Muhammad (Alatas, 2014). The government 
claimed that Shia doctrine allows for the killing of Muslims considered as 
being infidels - i.e., non-Shiite Muslims. However, it is not clear if these 
threats are true or if they are serious and imminent at all. 
The Malaysia Islamic Development Department (JAKIM) has frequently 
warned Muslims nationwide against liberalism, with an official sermon for 
the Aidilfitri (Aid Mubarak) celebration in early August 2013 warning of a 
conspiracy by "enemies of Islam" to manipulate them through ideas like 
liberalism, secularism, pluralism, socialism, feminism and positivism. The 
recent spotlight on Islamic decrees by Malaysian authorities on its followers 
as well as on non-Muslims has led to heated debate over their enforcement 
here, with some groups deeming certain provisions under religious law to 
be regressive while others have voiced concern over a worrying trend of 
overt Islamisation in a multicultural country (Zurairi, 2013a). 
According to Islamist group Ikatan Muslimin Malaysia (ISMA) sought to 
denounce the moderate tag, Liberal Muslims were "extremists" similar to 
those resorting to violence. An activist Umar Hakim Mohd Tajuddin argues 
that the Islamic approach taken by liberal Muslims cannot be afforded the 
label "moderate", and would threaten the "true" teachings of Islam if al- 
lowed to run riot. The effort to put the moderate label on the liberal Muslim 
groups is inaccurate and deviant. In a rallying call to Malaysian Muslims, 
Umar urged them to be wary of any thoughts that "look foreign" and backed 
by those fond of Western ideas, alleging that the teachings could potentially 
threaten the position of Islam here. He was actually referring to ISMA's 
attack against the Coalition of Malaysian NGOs (COMANGO), which was 
involved in the recent human rights peer review against Malaysia in October 
2013. ISMA said that there is no room for lesbian, gay, bisexual and 
transgender (LGBT) rights or religious freedom in Malaysia, as it lobbied 
Putrajaya to ignore the proposals put forth by the local human rights activist 
coalition in Geneva. ISMA deputy president Aminuddin Yahya called 
COMANGO1s recommendations an affront to the religious sanctity and the 
sovereignty of the Federal Constitution for insisting on religious freedom 
and LGBT rights and also on the right of a Muslim to be an apostate and 
pressing for the removal of Malay privileges (Zurairi, 2013b). 
In Malaysia, liberal Islam is defined in the context of a race politics 
among Malays, Chinese, and Indians. Malaysian liberal Muslims show their 
critical stand against shariah laws that do not conform to Malaysia's consti- 
tution and pluralism, and are opposed to the politicisation of Islam and the 
discriminative policies toward women and religious minorities. Malaysian 
liberals define and work for religious freedom and civil law that is just for all 
citizens, an increasingly popular attempt that critics, including the Islamic 
scholars councils, see as heretical, secular, and Western (Ali, 2012). 
Therefore, intra-religious expression is subjected to the rules imposed 
by the Federal constitution and state constitutions that protect the practices 
of Sunni Islam. In the next sections, this article will explore further the 
issues of intra-religious expression such as public speech, publication and 
broadcasting, blasphemy and dress code. These issues will be discussed in 
turn. 
Public Speech 
Public speech is closely monitored by the religious authority. Other doc- 
trines are treated in hostility because they are considered threating the 
Sunni Islam practising in Malaysia. As reported by a news online portal, The 
Malaysian Insider, more recently in Friday sermon entitled "Virus Shia" on 
November 29, 2013, JAKIM declared that Shia Muslims propagate beliefs 
such as: encouraging sodomy, celebrating the Karbala on the 10th of Muha- 
ram (the first month in the Muslim calendar), defending the practice of 
mutaah (contract marriage), questioning the sanctity of the Sunni branch of 
Islam and declaring themselves the true Sunni. These might upset many Shia 
Muslims and is perceived as promoting hatred against the Shia community 
in Malaysia and abroad. According to JAKIM, the Fatwa Council in 1996 had 
declared that Shia was forbidden or haram in Malaysia and made it compul- 
sory for Malaysian Muslims to only follow the teachings, customs and beliefs 
of the Sunni branch of Islam (Azizuddin, 2013). Perhaps, the state worries 
about the spread of Shia in Malaysia, besides responds to the conflict be- 
tween the Sunni and Shia in the Middle East. Furthermore, on December 3, 
2013 during his speech a t  the UMNO general assembly, Deputy Prime 
Minister Muhyiddin Yassin urged the Federal Constitution to be revised to 
include a provision in protecting the Sunni doctrine in Malaysia. 
In other case, a former mufti of the state of Perlis, Mohd Asri Zainul Abid- 
in, was arrested on October 1, 2010 by the Selangor State Department of 
Religious Affairs (JAIS) and police personnel for giving a religious lecture to 
more than 500 people without an authorisation from the Selangor state 
religious department. On October 18, 2009, Abidin was charge under Sec- 
tion 119(1) of the Selangor Islamic Religious Administration Enactment 
2003. I t  was argued that Abidin is widely known for his outspoken and 
liberal approach to Islam, which has caused different opinion on certain 
issues between him and other Islamic religious institutions such as the 
National Fatwa Council (SUARAM, 2010: 72). Similarly, JAIS officers also 
detained a local entertainer Bob Lokman, a PAS activist, in October 2011 
while he was speaking at a surau for giving a religious speech without 
accreditation. JAIS had made an announcement in September 2011 that it 
would not issue accreditation to any politician to give religious talks or 
lectures at  suraus or mosques in Selangor (Centre for Independent Jounal- 
ism, 2012: 102). 
Publication 
According to Ahmad Murad Merican (20051, there is a noticeable ab- 
sence of any discourse on religions other than Islam in the Malay-language 
press represented by "Utusan Malaysia" and "Berita Harian", stopping short 
of announcing themselves as "Islamic" newspapers. Malay idea about Islam 
as portrayed in the two dailies are largely confined to Malay society, in that 
Islam is viewed as monolithic, and the only legitimate faith in Malaysia and 
for the Malays. In the first instance, both dailies have mainstreamed Islam to 
be of the Sunni and ShafiJi school. Other sects, argued Merican (2005) such 
as Shiism, and even other theological schools such as Hanafi, Hambali and 
Maliki are excluded from news coverage or commentaries. With Islam being 
the religion of the Malays, and that constitutionally defined, being a Malay is 
also being a Muslim, one finds a number of constructs on Islam in the two 
Malay dailies. First, the Islam portrayed is of the Sunni and Shafi'i School; 
secondly, Islam is exclusivistJ and not equalled to other religions; thirdly, 
Islam is Malay and intertwined with Malay culture and customs; fourthly, 
Islam is compatible to modernisation; fifthly, Islam is a religion of peace; 
sixthly, religion (read agama and not Islam) is separated from politics; 
seventhly, Islam is a total way of life (syumul) in that it encompasses all 
aspects of life; and eighthly, there are constant reminders of the akhirat (the 
hereafter), especially in commentaries and essays (Merican, 2005: 123). 
Moreover in 2012, a total number of six books were banned from 
publication namely, "Allah, Liberty & Love - Courage to Reconcile Faith & 
Freedom" and its Malay language translation by Irshad Manji, "Where Did I 
Come From?" by Peter Mayle, "Penghantar Ilmu-ilmu Islam" by Murtadha 
Muthahhari, "Dialog Sunnah Syi'ah" by A. Syarafuddin Al-Musawi and "Tafsir 
Sufi Al-Fatihah Mukadimah" by Jalaluddin Rakhmat. The book by Irshad 
Manji was banned under Section 7(1) of the PPPA 1984 and the ban was 
gazetted on May 29, 2012. According to Deputy Home Minister Abu Seman, 
the book was believed to contain elements that can shake Muslims from 
their faith, Islamic teachings and elements which insulted Islam. JAIS confis- 
cated seven copies of Manji's books from Borders bookstore and charged 
Borders store manager, Nik Raina Nik Abdul Aziz under Section 13  of the 
Federal Territory Shariah Offences Act 1997 for distributing the book. JAIS 
also raided ZI Publications office and confiscated copies of Manji's books 
under Section 16 (l)(a) or (b) of the Religious Publications Offences against 
Islamic Law (SUARAM, 2013: 23). The ban of the book has since been lifted 
following a High Court ruling on September 5,2013. 
Under Section 16  of the Perak Criminal (Shariah) Enactment, 1992, it is 
an offence to possess items on Shiism including books, audio-visualmateri- 
als and posters (Farid, 2014). The Home Ministry was urged to immediately 
ban printed materials such as books and novels written by Shia followers on 
the deviant religious doctrine. Senator Noriah Mahat, in debating on the 
Supplementary Supply Bill (20121 2013 in the Dewan Negara (lower house 
in the parliament) on July 31, 2013, said that the ministry should also take 
stern action against any such individual so that their writings would not 
erode the faith of Muslims in the true teachings of Islam. She further said 
that "If it is not controlled, I fear for young Muslims because they could be 
easily influenced by Shia teachings as they are a curious lot" (The Malaysian 
Insider, 2013). 
Blasphemy 
For some cases, it is unclear whether they are inherently blasphemous or 
are a form of dissent against the religious authority. On February 4, 2002, 
several groups led by the Muslim Scholars Association of Malaysia (MSAM, 
Persatuan Ulama Malaysia) submitted a memorandum to the Conference of 
Rulers urging action against several individuals who are alleged to have 
insulted Islam in their writings. Those named in the memorandum included 
the Malaysian Human Rights Commissioner and the leader of a NGO Sisters 
in Islam Zainah Anwar, "Malaysiakini" and "New Straits Times" columnist 
Farish A. Noor, former "The Sun" columnist Akbar Ali, writer Kassim Ahmad, 
University of Malaya researcher Patricia Martinez, and lawyer Malik Imtiaz 
Sanvar. They were accused of blasphemy by insulting Islam, the Prophet, 
belittling verses in the Quran and Hadith, and questioning the intellectual 
role of Muslim religious scholars or ulama. At first, MSAM lodged a police 
report on January 25, 2002 against a business weekly "The Edge" writer, 
Farish Noor, for allegedly insulting Islam in an article published on Decem- 
ber 3, 2001. In the report, MSAM president Abdul Ghani Samsudin accused 
Noor of insulting the Prophet and the sanctity of the religion by belittling 
the Quran and Hadith (Loone, 2002). For instance, in the interview, Noor 
replied to the questions on the role of the ulama and interpretation in the 
Quran: 
That option is only for down and out and unemployable 
people like me. There is a desperate need for Malay Mus- 
lims to break free from the hegemonic grips of both the 
ulama and the state by reclaiming Islam for themselves. Is- 
lam is a discourse and all discourses are open, contested 
and plastic. If I can contribute in any way to keeping the 
doors to ijtihad (personal interpretation) open, I will do it. 
The danger of not doing is so great (Loone, 2002: 1-2). 
Zainah Anwar was accused as blasphemer when she said in the "Utusan 
Malaysia" on September 26,2000: 
Islam is not owned by the individual or any groups who 
claim that they are ulama. Thus, any interpretation on Is- 
lamic sources such as Quran is not solely the domain of 
the ulama (MSAM, 2002: 4). 
"The Sun" columnist Akbar Ali, who was said to have ridiculed and dis- 
paraged the ulama in his articles by referring to them as "men who dislike 
shaving" and that the "turbans of the mufti [religious leader) are too tight 
and therefore not enough oxygen is getting into their brains" (MSAM, 2002: 
2). So far, there was no charge taken by Islamic authority against the ac- 
cused blasphemers. 
The recent case is former political and social activist Kassim Ahmad 
was charged with committing the offences at a seminar in Putrajaya on 
February 15 and 16, 2014. He pleaded not guilty in the Shariah High 
Court on March 27, 2014 to insulting Islam and not complying with 
religious authorities. On the first count, he was alleged to have tabled a 
script of his speech entitled "Speech for the National Political Confer- 
ence to Determine the Direction of Malaysia over the next 30 years", 
which insulted Islam by criticising Islamic practices. On the second 
count, he was alleged to have tabled the same script which insulted or 
was not in compliance with religious authorities, defied the order 
issued by the Yang di-Pertuan Agong as the head of the Islamic religion 
as well as the fatwa issued by the mufti. Kassim was charged under 
Section 7 [b) and Section 9 of the Shariah Criminal Offenses [Federal 
Territories) Act 1997. H e  faces a fine of up to Ringgit Malaysia 
(RM)3,000 or a jail term of up to two years, or both, upon conviction 
(The Malaysian Insider, 2014). 
Dress codes 
The manifestations of Islam in everyday life seem to be growing by the 
day in Malaysia, due to the fact that it is taken to reflect the religiousness 
and piety of the individuals and society (McIntyre, 2006). I t  is also the 
easiest to regulate as it is the physical and external expression of faith.2 The 
assertion of the form of one's dressing as an expression of that faith is found 
in the case of Hajjah Halimatussaadiah binti Haji Kamaruddin v. Public 
Services Commission Malaysia & Anor (1994). The applicant, a clerk at the 
office of the Perak State Legal Adviser was dismissed for wearing "purdah," a 
form of dressing which covers all parts of the body except the eyes. This was 
said to be in contravention of the dress code for civil servants. One of the 
issues before the Supreme Court was whether the circular which prohibits 
the wearing of such attire had infringed her constitutional right to practice 
her religion. I t  was held by the Supreme Court that such a prohibition does 
not affect her constitutional right to practice her religion and that wearing 
"purdah" has nothing to do with her constitutional right to profess and 
practice her religion. It was held that wearing "purdah" is not a requirement 
in Islam and is not specified in the Quran (Abdullah, 2007: 264-289). 
In Meor Atiqulrahman bin Ishak & Ors v. Fatimah bte. Sihi & Ors (2000), 
the applicants challenged the principal of the school and the authorities in 
regard to the prohibition on "serban," a form of headgear worn by the boys. 
The boys were suspended from school for their refusal to abide by the 
ruling. The argument for the primacy of Islam found favour in this case. The 
trial judge refused to abide by the decision in Che Omar. The judge was of 
the view that Islam occupies a special position under the Constitution and is 
the primary religion in Malaysia. Islam is therefore, according to the judge, 
above other religions. Islam being a complete way of life, he surmised that it 
is a universal religion which is acceptable by all other religions. Article 3 
was to be given a "proper interpretation" by extending it beyond rituals and 
ceremonies (Abdullah, 2007).3 
The decision in Meor Atiqulrahman bin Ishak & Ors v. Fatimah bte Sihi & 
Ors (2000) was overturned by the Court of Appeal but the appellate court 
did not seize the opportunity to address the trial judge's pronouncements 
on article 3 of the Federal Constitution. The Federal Court recently affirmed 
the Court of Appeal's decision and had no difficulty in accepting the position 
that it is for the civil courts to determine whether the limitation of a practice 
of a religion is constitutional. I t  was stated, albeit obiter, that "whether we 
like it or not, we have to accept that Malaysia is not the same as a Malay 
State prior to the coming of the British. She is multi-racial, multi-cultural, 
multi-lingual and multi-religious" (CommonLII, 2006). 
Furthermore, Muslim men can be fined and jailed for transvestism 
under Shariah laws. Penalties for cross-dressing differ in individual states, 
but in Negeri Sembilan, where one case was heard in 2012, convicted of- 
fenders may be sentenced to up to six months in prison, fined as much as 
RM325 or both. The application to the court to review the law, which was 
brought by four Muslims who were born male but act and dress as women, 
was the first time anyone had sought to challenge the ban in a secular court. 
The Negeri Sembilan High Court ruled that because the litigants are Muslim 
and were born male, they must adhere to the law, because it is part of 
Islamic teaching (Gooch, 2012). The new Shariah Criminal Offenses Enact- 
ment of 2013 was enforced by Pahang Islamic Department (JAIP, Jabatan 
Agama Islam Pahang) on December 1, 2013. The law, which charges "cross- 
dressing", is applied on Muslims only in Pahang. Any Muslim found wearing 
opposite gender garments may be punished with a one-year jail or to be 
fined RM1,OOO [Ng, 2013). 
However, the Court of Appeal declared on November 7,2014 that a 
Negeri Sembilan Shariah law criminalising cross-dressing is inconsistent 
with the Federal Constitution. The Court found that the law was discrimina- 
tory as it fails to recognise men diagnosed with the Gender Identity Disorder 
(GID), or transgenderism. Justice Mohd Hishamuddin Mohd Yunus while 
delivering his judgement said that "We hold Section 66 of the Negeri Sembi- 
lan Shariah Criminal Enactment 1992 as invalid and unconstitutional with 
Articles 5(1), 8(1), 8(2), 9(2)  and 10(1)(a). The appeal is therefore allowed 
(Zurairi, 2014). The coram, which included Justices Aziah Ali and Lim Yee 
Lan, was unanimous in its decision. The court ruled that the Shariah law 
contravened constitutional provisions that guarantee personal liberty, 
equality, freedom of movement, and freedom of expression. I t  stressed that 
while the state is empowered to enact laws even involving the matters of 
Islam, it must not contravene the Federal Constitution that is the supreme 
law of the land. This case was brought to Court by three transgender men 
who challenged the law after they were repeatedly charged under Section 
66. In his judgement, Hishamuddin had described Section 66 with words 
such as "degrading", "oppressive", "inhuman" and "depriving" the appellants 
of their dignity. He also lashed out the Seremban High Court, which declared 
on October 11, 2012 that the law is needed to prevent homosexuality and 
the spread of HIV. There is medical reason behind transgenderism. The 
appellants were medically diagnosed with GID under the Diagnostic and 
Statistical Manual of Mental Disorders Fourth Edition (DSM IV), consistent 
with "the desire to dress as a female and be recognised as a female" (Zurairi, 
2014). 
However, the Federal Court on October 8,2015 overturned the Co- 
urt of Appeal's decision that the Shariah law on anti-cross dressing was 
unconstitutional and void. The court viewed that the Respondents had failed 
to follow specific procedures as laid in Clause (3) and (4) of Article 4 of 
Federal Constitution. That was a grave error while entertaining Respon- 
dents' application as to Section 66. I t  is trite that any proceeding heard 
without jurisdiction or power to do so is null and void ab initio. Therefore, 
the Court of Appeal had no jurisdiction to declare the law unconstitutional 
and added the three transgenders had used the wrong legal procedure to 
start their action (Suparmaniam, 2015). 
Conclusion 
Religious expression in Malaysia is allowed only if it is in line with the 
concept of common good accepted by the state and religious authority. 
Malaysia only follows the teaching of Sunni doctrine, thus all Islamic practic- 
es must not deviate from the Sunni teachings especially from the ShafiJi sect. 
This is definitely protected by the constitution as Islam is a religion of the 
country, but other religions are allowed to be practised by their followers. 
There is not only no propagation is allowed by non-Muslim to convert 
Muslim in Malaysia, nonSunni is forbidden to convert Sunni into non-Sunni 
doctrines. Therefore, the practices of Islam in Malaysia are considered strict 
compared to other Muslim countries. 
The argument of this paper was that Malaysia is unique in its practising 
Islam as religion of the Federation. Currently there was a debate to identify 
Malaysia whether it is still a secular state or is already becoming an Islamic 
state. Several prominent scholar and practitioner agree that Malaysia has a 
combination of civil and Islamic laws practising together and now Malaysia 
is exactly a hybrid state. However, the actions, policies and politics of the 
government and Islamic religious authorities in Malaysia seemed to suggest 
that Malaysia is already become an Islamic state. It is obvious in the practic- 
es of intra-religious expression in Malaysia from the issues of public speech, 
publication and broadcasting, blasphemy and dress code. Many restrictions 
imposed in practising Islam even though some of them were more political 
rather than for protecting Sunni Islam. For instance, earlier this paper 
mentioned about the "Sure Heboh" open-air concerts were considered 
unlslamic. Later, the organizer, private television station "TV3", just changed 
the title to "Jom Heboh" with almost similar concept like the previous one, 
but reducing the elements of Western culture and promoting family activi- 
ties, businesses and government messages, no criticism was heard about the 
programme whether it is Islamic or not. I t  is debatable whether "Jom Heboh" 
complies with Islamic teachings, but the authority seems happy with it. 
This article suggests that instead of prosecuting those practising some- 
thing against Islamic teaching in Malaysia, the space of dialogue and intellec- 
tual discourse should be opened in civility. This is believed can resolve 
many problems and criticisms toward the government and religious author- 
ity in handling these cases in Malaysia. Muslims can also be best served 
when Islam is protected by the government responsibly by taking actions 
against religious hatred and hate speech. Promotion of the true moderation 
in Islam should be encourage in the public domain because Malaysia does 
not need the religious expression dominated by opinions linking to religious 
fundamentalism and terrorism that propagated religious hatred within 
Islam. 
Notes 
By 1994 it was estimated Arqam ran forty-eight small residential commu- 
nities throughout Peninsular Malaysia. The settlements were complete 
with their own schools and health clinics. The total number of its mem- 
bers was estimated at about 100,000 with middle class Malay professio- 
nals forming the majority. Most of its male members normally dressed in 
turbans and long green robes while female members used to cover their 
face entirely (Adil, 2007: 11). 
2 This is reflected succinctly in provisions found in the various state legisla- 
tion pertaining to the administration of Islamic law and customs and Sha- 
riah offences, which are elaborated below. 
3 The special position of Islam was also referred to by the Court of Appeal in 
Kamariah bte Ali dl1 v. Kerajaan Negeri Kelantan, Malaysia dan satu lagi 
(2002). This position is contrary to the United Nations Human Rights Com- 
mittee General Comment No. 22, which states at  paragraph 9: The fact that a 
religion is recognised as a State religion or that it is established as official or 
traditional or that its followers comprise the majority of the population, 
shall not result in any impairment of the enjoyment of any of the rights 
under the Covenant, including articles 18  and 27, nor in any discrimination 
against adherents to other religions or non-believers (UNHCHR 1993). 
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